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states that no ajDendment shall introduce new matter into the disclosure of the iuvetJtion. The 
Office states that the added material, which is not supported by the -orilgiTial disciosxare, are: an 
aramid polymer fiber and a polyethylene terephthalate polymer film mat^al. 

Applicant respectfully transverses the objection to new matt^. Applicant believes that 
"an aramid polymer fiber** and. polyethylene terephthalate polyjper film material" are 
supported by the original disclosure. KEVLAR is the trade name % ^ aramid polymer fiber 
produced by DuPont; MYLAR is the trade name for a polyethylene iteiiephthalate polymer film 
material produced by DuPont. The generic product name for specific polymer trade names can 
be found at <<http://vvww.pl8Sticsusa.com/tradenam.htm The introductions of the generic terms 
for MYLAR and KEVLAR into the specification were required in the jprevious Office Action, 
which states, **the use of the Ixademarks KEVLAR and MYLAll has been noted in this 
application. It should be c^italized wherever it appears and be aQcojfttpanied by the generic 
terminology:" In respcmse to the Office Action, the generic temis for ^VLAR.and MYLAR 
were introduded into the specification. As such, th<i Applicant believes jiiat new matter was not 
been introduced by the amendment dated April 15, 2002, i !' 

!. 

Oaim Rejections - 35 US. C § 112, First Paragraph 
Applicant acknowledges the quotation of 35 U.S.C. § 1 12, firsi p^rsigraph/ 
Claims 4, 5 and; 16 stand rejected under 35 U.S.C. § 1 12, first D^aragr^h, as containing 
subject matter which was not described in the specification in sudh 4 way as to . reasonably 
convey to one skilled in; the relevant! art that the inventor(sX at the tinnfe ^e. application was filed, 
had possession of th^ claitned invention. The Office states that the joriginal disclosure 'doesn^t 
support the polyethylene tetephythalate (PET) polymer film material, Wh|ich is now being used to 
represent MYLAR and the aramid polymer fiber material, which is now being used to represent 
KEVLAR, and tliat the previous reference had been to a hi^-tcmperature polyester film 
material. Applicant respefctfiiUy transverses this rejection becausd asj- previously stated, the 
introduction of the genwic temiihology for MYLAR and KEVLAR wer^i required by a previous 
. Office Action and such introduction does not constitate new matter, pbl^^ylene terephythalate. 
polymer film material^ and aramid polymer, fiber materials arei alfeo classified as bigji-. 
temperatiu-e polyester filih materials and are therefore covered by the original disclostufe of the 
invention. Additionally^ refemng to MPEP 2163,07, an amendment tb aih application to include 
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a dictionary or art recognized definition known at the time of the filing sjhould not be considered 
new matter. It is the Applicant's bislief that the introduction of the gerjteric terms for MYLAR 
and KEVLAR as known in the art should not 9onstitute new n:iatter. 4s such, reconsideration 
and withdrawal of this ground of rej ection is requested. [ 

i 

Claim Rejections - 35 aS^C §112, Second Paragj^ph 
Applicant acfcno^yledge3 the quotiaition of 35 U.S.C. § 112, secon4' paragraph. 
Claims 1-16 stand rejected as being indefinite for failing to particularly p0int out and distinctly 
claim the subject matter which applicant regards ^ the invention. Moire |pecifically, the Office 
states that claims 1-16 airfe indefinite because they claim a substantiallir uniform interstitial area- 
between the inner and outer tanks then the claims recites, in contradicfioii, that the area is filled 
with two different materials. The Office contends that the '*unifomi** irei, taken to mean 
unvaried and consistent^ is made varied and non consistent by the intrbdxjfction of two different 
materials. To overcome the Examiner *s rejection, Applicant has ameiide<l claims 1 and 16 to 

remove the limitation of *^miform*' from the inter^fifia^ \ [' 

. ' ' • . * I 

; * ■ i' 

. i • !• 

Claim Rejectiom- 35 US.C§ 102 M 
. Applicant adoxowledges the quotation of 35 U.S.C. § 102(b). • 

Clainis 1, 14 and 15 stand rejwted utider SS U.S.C. § 102(b) las being anticipated by 
Sanai et al. Reconsideration and withdrawal of this ground of reflection is requested for the 
reasons that follow. . 1; 

As to claims 1, 14 and 15, the Office contends that Sanai discloses a luggage container, 
which has structure to store flammable and combustible liquids, and has secondary contaitunent 
and which is inherently capable of performing as an aboveground storage! tank* The Office cites. 
Fig. 4a as comprising an inner primary t^nk^ an outer secondary tank, insiilating foam and a 
polymer material, which has inherent fire resistant characteriistics, the pol ymer material 
sandwiched between the foam material and the outer secondary tank. tTh^ Office further . 
contends that the container may be used as a tank to provide fuel to a generator. 

. Apphcant respectfiilly traverses the conclusion by the office, bbcajiise the luggage 
container taught by Sanai does not have structure capable of storing flam?liable and conibustible 
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liquids. Accordingly^^ Sanai is not enabling for Applicant's objective, J* jThe luggage container 
taught by Sanai is constructed to contain detonation products and debris. j;The luggage carrier as 
shown in Fig. 2 has hinges, panels, rupture ports and doors and is held together by rivets and 
roetal screws, as such, it is not have structure to .contain flammable and combustible liquids and 
is not inherently capable of performing, as an aboveground storage tank. 1 

In addition, the preattible of Applicant's claim limit the clain:is=to an aboveground storage 
tank. As stated by the Federal Circuit: j 



y". . 



b.y'V 



No litmus test can be given with. respect to when the tot^ductory 
words of a claim, the preamble,, constitute a statement of purpose 
for a device. or arc, in themselves, additional structural lifaiitations 
of a claim. To say that a preamble is a limitation if it gives 
"meaning to the claim" may merely state the probletn rallher than 
lead one' to the answer. The effect preamble language s[hould be 
given can be resolved only on review of the entirety of t|ie patent 
to gain an understanding of what the inventors actually! invented 
and intended to encompass by the c{aim.^ ! 1 



1' 



Clearly, the stated objectives, advantages, drawings and specification of the present 
application all tbcus on an aboveground storage. tank and not a luggage c(i>ntainer. As Sanai does 
not describe a tank for containmejfjt of combustible liquids, it cannot cited as prior art under 
35 U.S.C. § 162(b). ! i 

If follows ttiat independent claim I recites an invention that is nolj: anticipated by Sanai 
and request that claim 1 be allowed. ^ • 



Claim Rejections^ 35 § 103 \ 

Applicant acknowledges the quotation of 35 U.S.C, § 103(a). ; 



' See Motorola, Inc. v. TnterSgiial Tech. Corp. , 121 F,3d 1461,, 1471, 43 lUSPQ 2d 1481, 1489 
(Fed. Cir. 1997) ("In order to render a claimed apparatus or method obvi<iius, tihie prior art niust . 
enable one skilled in the art to make and use the apparatus or method." (quoting Beckman 
Instruments. Inc. v. LKB Produkter AB, 992 F.2d 1547, 1551, 13 USPiQ M 1301, 1304 (Fed. CIr. 
J989))). : i 

^ Coming Glass Works v. Sumitomo Electric U.S.A. Inc., 9 USPQ 2d 196|2, 1966 (Fed. Cir. 1989) 
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Claims 1, 14 and IS stand re?jected under 35 U.S.C. § i03(a) -as jbeing unpatentable over 
McGarvey in view of Sanat and Silvcnnan et al; Reconsideration and wjithdrawa! of this ground 
of rejection is requested for the reasons that follow. 

The Office contends that McGarvey discloses the present inventicjn, except that the fire 

* i' 

resistant materials is not a polymer and is not sandwiched between the foam material and the. 
outer secondary tank- The Office further states that it would have been ojivious to modify the 
position of the fire resistant material to be relocated in the interstitial space between the foam . 
material and the outer secondary tank if it was more iniportant to protect jihe inner siu-face of the 
oiiter secondary tank from fire and a resulrihg explosion. The applicant respectfully disagrees 
with the Officers determination that it would have been obvious to m6difi^ the position of the fire 

resistant material. More specifically, McGarvey teaches die use of a mixture of hydrate 

. , ■ j. 

aluminum-iron magnesium silicate and Portland Cement, commonly fcnoVn as FENDOLITE. 
Due to the properties of Portland Cement, aU combinations containing Portland Cement must be 
applied over metal, or wire lath or other suitable surfaces with an apprsoved bonding agent. 
Theri&fore, because the FENDOLITE is a mixture containing Portland iCeiinent, it would need to 
be applied to the surface of the inner, tank (a metal surface) and could hotlbe applied directly to 
the foam material as suggested by the OflExce, As such, it would not only Ibe non-obvious, but 
based on- the teaching of McGarvey, impossible to relociate tlie fire resistant material as 
suggested by the Examiner. Relocating the fire resistant material as si^gested would render 
McGarvey's invention unsatisfactory for its intended purpose, and as sucji, there is no suggestion 
or modvatiori to make the proposed modification. 

The Office acknowledges that McGarvey does not disclose the fine resistant material to 
be a polymer- The Office therefore relies on the teachings of Sanai artd Sjilverman to establish 
the fire resistant material to be a polymer. The Office contends that itwcjiild be obvious to use 
MYLAR or KEVLAR as tbe fire resistant material since these polymer materials are equivalent 

* . ■ i 

to the polymer materials of Sanai and Silverman. Applicant agrees w^th Ihe OflSce regarding the 
equivaioace of ttie fire resistant materials polymer materials taught byiSa^iai and Sil verman, 
however. Applicant does not agree that it would be obvious to combine t&e teachings of 

i" 

McGarvey witib that of Sanai and Silverman. As disclosed by McGarveyliat col. 5, lines 33-35, 
witb reference to Fig, 5: 
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Fire-resistant material may, if dedired, be sprayed via a ncjzzle onto 
the outermost tank walls to form a first layer 2S0a [which is 
allowed to harden or cure in situ, covering all such walls, |. 

r 

McGarvey further discloses at col 2, linc^ 10-13: j 

Also, fire resistant material may be applied as a coating to the 
inner tank surface, th& thermal barrier materials located! between 
the coating and the outer tank. 11 

i* 

.1 

McQaryey's disclosure clearly suggests that the fire resistant niat<prial is to be applied to 
the outer surface of the inner tank by a method analogous to *'spraying'' ojr "coating". MYLAR 

! 

I- 

and KEVLAR are fire resistant polymer textile materials. MYLAR arid |kEVLAR are not 
applied by spraying or coating of a surface and they ai^ not required to harden or aire in situ. 
Therefore, McGarvey teaches away from the use. of MYLAR or KEVtAR by disclosing a 
method for incorporating fire resistant material that does not apply to poliSroer textile materials. 
As such, Applicant believes it would not be obvious to combine the teactlings of McGarvey with 
that of Sanai and Silverman. Applicant respectjEiilly requests rcconsiderajion and withdrawal of 
this ground 6f rejection- \ - 



The Office contends that the Applicant's amendment necessitated 



Ithe new gtotmd(s) of 



rejection presented in this Office action and theretbre, this action is made final Applicant 
respectfiilly traverses the Office's determination to make this action final. As previously stated 
in diis response. Applicant does not believe that the amendment of April 15, 2002 adding the 
generic terms for MYLAR and KEVLAR constitutes new matter. There^e, the new ground of 
rejection has not been necessitated by the Applicant*s amendment and Applicant respectfiilly 
requests withdrawal of the finality of the rejection. ; j 



A Notice of Allowance is requested. Applicant is entitled to the quid pro quo promised to 
those who advance the usefiil arts- 
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Conclusion 

Applicant agrees that the art made of record and not relied upon i^ not more pertinent 
than the art made of record and relied upon, \ 

If the Office is not fully persuaded as to the merits of AppUcaqt'slposition, or if an 
Examiner's Amendment would place the pending claims in condition for jail owance, a telephone 
call to die vmdersxgned at (727) 507-8558 is requested. ' ; 



Very respectfully, ! 
SMITH & HOFEN 



Dated: August 7, 2002 




Anton J, Hopen 
0SPTORcg.41,84i9 j 
Suite 220 ; j. 

15950 Bay Vista Dirivi 
Clearwater, FL 33760 
(727)507^8558 : ] 
Attorneys for Applicamt 



pc: Marshall R. Moore 



CERTIFICATE OF FACSIMILE TRANSMISSIQT^ 
(37C.F.R, 1,8) ; ! 

I HEREBY CERTIFY that this Amendment AF, iacluding Exhibit A, is tjbing transmitted by 
frcsimile to the United States Patent and Trademark Office, Technology Center 3700, Art Unit 
3727, Attn: Stephen L Castellano, (703) 872-9303 on August 7, 2002^: 

Dated: August 7, 2002 

Deborah Preza 




Received from < 7275078668 > at 8/7/02 3:00:47 PM [Eastern DayOght fime^- 



BEST AVAILABLE COPY 



